Acquisition Letter of Intent


[Date Here]
[Your Company] 
Address
Attention: [Signers name]
Dear [Signers name]:

This Letter of Intent outlines the mutual intentions of [Your Company], (“[Your Company]”) and [Acquiring Company] Corporation (“[Acquiring Company]”) to negotiate in good faith, a mutually acceptable definitive agreement(s) (the “Definitive Agreement(s)”) incorporating certain terms and conditions as set forth below.  

1. Asset Purchase.  [Acquiring Company] will purchase from [Your Company] all of the tangible and intangible assets of [Your Company] (the “Acquired Assets”), provided however that [Acquiring Company] will assume only those contractual obligations of [Your Company] that are specifically identified in the Definitive Agreement(s).  The Acquired Assets will include without limitation all of the computer software programs, copyrights, patents, patent applications, trademarks, trade names, and know-how, as well as all documentation and marketing materials including customer lists, artwork and training materials associated with [Your Company]’s business.  

2. Consideration.  In consideration for the purchase of the Acquired Assets and a covenant not to compete from [Your Company], [Acquiring Company] will pay [Your Company] [Amount here] ($0,000,000) (the “Consideration”).  ($0.0M) [Percentage here] (%) of that portion of the Consideration (the “Restricted Amount”) otherwise payable to [Principles], (the “Principal Owners”) at the Closing shall be paid out (% up front) remaining paid out over two years) in equal installments over four years, with % of the Restricted Amount payable at each of the first, second, third and fourth anniversaries of the Closing, provided that at each such anniversary, the respective Founder has not terminated his employment with [Acquiring Company] or been terminated by [Acquiring Company] for “Cause.”  For purposes of the foregoing, "Cause" shall mean termination resulting from a good faith determination by [Acquiring Company] that there has been:  (a) a failure or refusal to follow the reasonable policies and directives of [Acquiring Company], (b) failure to perform in good faith the duties of the employee’s position, or (c) any act by the employee involving flagrant disloyalty to [Acquiring Company], embezzlement, theft, material dishonesty, or a conviction of or plea of nolo contendere to a crime involving moral turpitude or a felony.  

3. Holdback.  [Percentage figure here] (%) of the Consideration will be withheld following the closing (the “Holdback”).  [Acquiring Company] will be entitled to be indemnified from the Holdback in the event of a breach by [Your Company] or its Principal Owners of any of their respective representations and warranties, or a failure to comply with any of the covenants, in the Definitive Agreement(s), provided that [Acquiring Company]’s right to indemnification shall not be limited to the amount of the Holdback. Upon the second anniversary of Closing, all remaining unclaimed amounts of the Holdback will be delivered to the Principal Owners.   

4. Due Diligence.  The purchase of the Acquired Assets is subject to the satisfactory completion of due diligence by [Acquiring Company].  [Your Company] will make available to [Acquiring Company] such code, customer and internal documentation, relevant design documents, design specifications, bug databases, preliminary patent filings and information as [Acquiring Company] reasonably requests, so that [Acquiring Company] can perform a full investigation of [Your Company]’s technology, business and legal conditions.  

5. Discussions With Other Parties.  [Your Company] agrees that from the date hereof until the earlier of (i) the mutual agreement of [Your Company] and [Acquiring Company] that the purchase of the Acquired Assets by [Acquiring Company] will not proceed, or (ii) [Target Date], [Your Company] will not solicit, initiate discussions, or engage in discussions with any party relating to the possible acquisition of [Your Company] (by way of merger, purchase of capital stock, purchase of assets, license, lease or otherwise) or any material portion of its capital stock or assets.

6. Employees of [Your Company].   The purchase of the Acquired Assets will be contingent on each of the Principal Owners having (i) accepted an offer of employment from [Acquiring Company]; (ii) executed an offer letter; and (iii) taken no action to rescind such acceptance of employment.  The Principal Owners will be required to relocate to [Acquiring company location] shortly after Closing.  Each of the Principal Owners will enter into a 2-year non-competition agreement with [Acquiring Company].
7. Dissolution.  As soon as practicable following the Closing, [Your Company] will wind-up its business and the corporation will be dissolved. 

8. Definitive Agreement(s).  The terms and provisions of the purchase and sale of the Acquired Assets will be contained in Definitive Agreement(s) in a form customary in transactions of this type and satisfactory to both [Your Company] and [Acquiring Company].  The terms and provisions shall include, among others, representations, warranties, and covenants of [Your Company] and the Principal Owners (including representations and warranties as to [Your Company]’s right, title, and interest in the Acquired Assets), and customary conditions of Closing.  Each party agrees to use its best efforts to sign a Definitive Agreement(s) and close the transactions contemplated thereby no later than [Date].
9. Conduct of Business.  From the date hereof until the earlier of (i) the cessation of discussions between [Your Company] and [Acquiring Company], (ii) the execution of the Definitive Agreements, or (iii) the Termination Time, the Company will conduct its business in the normal and ordinary course, consistent with prior practices, and will also consult with [Acquiring Company] on an ongoing basis regarding its business activities undertaken in the ordinary course, including without limitation, any license agreements (other than standard end user license agreements), OEM agreements, “bundling” agreements, or other material contracts into which [Your Company] proposes to enter.

10. Public Disclosure.  No party will make any public disclosure about this Letter of Intent or that discussions are occurring between the parties relating to the proposed purchase of the Acquired Assets by [Acquiring Company] without the agreement of the other party.

11. Confidentiality.  Neither party will make any public disclosure regarding this LOI or discussions between the parties relating to the transaction without the prior written consent of the other party.  The existing confidentiality agreement dated as of [Date] between the parties will remain in effect and govern the parties’ exchange of their respective confidential information.

12. Effect of Letter.  The parties agree that except for the agreement to negotiate in good faith and Sections 5, 9, 10, 11, 12 and 13 each of which is binding and enforceable according to its terms, this Letter of Intent does not create binding rights or obligations.  Any binding commitments other than those identified in the preceding sentence will be pursuant to the Definitive Agreement(s).

13. Termination.  Except for Sections 10, 11 and this Section 13, this Letter of Intent shall terminate on [30 days from date of signed LOI]  from the date hereof, unless extended by the mutual agreement of the parties.

If this letter correctly sets forth our agreement, please confirm by signing below.

Very truly yours,

[Primary Decision Maker at Acquiring Company]
[Title]
Accepted and agreed this ____ day of ______, 2002,

on behalf of [Your Company]
By





[Name]
[Title]
[Company Name]
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